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RESPONSE TO NOTICE OF SUPPLEMENTAL AUTHORITY

Plaintiffs respectfully submit this response to Defendants’ notice of supplemental
authority, filed on September 1, 2010. (Doc. No. 24).

Defendants’ reliance on the August 27, 2010, order of Judge Sabraw of the United States
District Court for the Southern District of California, dismissing a legal challenge to the Patient
Protection and Affordable Care Act (hereinafter “Act”) for lack of subject-matter jurisdiction, is
misplaced for at least three reasons. See Order, Baldwin, et al. v. Sebelius, No. 10-1033 (S.D.
Cal. Aug. 27, 2010). First, Judge Sabraw’s order fails to address relevant case law. See, e.g.,
Regional Rail Reorganization Act Cases, 419 U.S. 102 (1942) (“When the inevitability of the
operation of a statute against certain individuals is patent, it is irrelevant to the existence of a
justiciable controversy that there will be a time delay before the disputed provision will come
into effect.”). Second, based on the order, the plaintiffs in Baldwin presented no evidence of an
injury in fact. Instead, the plaintiffs were “simply airing generalized grievances.” Order at 5. In
comparison, this court has subject-matter jurisdiction to decide the important constitutional
issues of this case because Plaintiffs have presented undisputed evidence of a concrete and
particularized injury (they are subject to regulation by an unconstitutional statute that is causing
present economic injury and a change in behavior with a “significant possibility” of future harm)
that is unquestionably traceable to the passage of the Act and likely to be redressed by the relief
requested in the lawsuit (declaratory and injunctive relief). Finally, the subject-matter
jurisdiction question presented here is essentially one of ripeness, which raises prudential
concerns. In this case, unlike the Baldwin case, the parties and this court all agreed that there is
no material factual dispute with regard to the Commerce Clause issue and that a prompt

resolution of this constitutional issue would serve the public interest. (See Order Consolidating
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Hearing on Preliminary Injunction with Trial on Merits Pursuant to FRCP 65(a)(2) (Doc. No. 21)
(“Both parties agree that there is no material factual dispute with regard to plaintiffs® Commerce
Clause claim, which is purely legal, and that a prompt resolution of the constitutional issue
would serve the public interest.”)). In other words, in light of the prudential concerns, this case
is ripe for review. Indeed, paraphrasing from Thomas v. Union Carbide Agric. Prod. Co., 473
U.S. 568 (1985), “[n]othing would be gained by postponing a decision, and the public interest
would be well served by a prompt resolution of the constitutionality of [the individual mandate
provision of the Act].” Id. at 582.
In the final analysis, this case and the Baldwin case are factually (and procedurally)
distinct such that the subject-matter jurisdiction concerns in Baldwin do not exist here.
Respectfully submitted,
THOMAS MORE LAW CENTER

[s/ Robert J. Muise
Robert J. Muise, Esq. (P62849)

LAW OFFICES OF DAVID YERUSHALMI, P.C.

/s/ David Yerushalmi
David Yerushalmi, Esq.
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CERTIFICATE OF SERVICE
I hereby certify that on September 2, 2010, a copy of PLAINTIFFS’ RESPONSE TO
DEFENDANTS’ NOTICE OF SUPPLEMENTAL AUTHORITY was filed electronically.
Notice of this filing will be sent to all parties for whom counsel has entered an appearance by
operation of the Court’s electronic filing system. Parties may access this filing through the
Court’s system. | further certify that a copy of the foregoing has been served by ordinary U.S.
mail upon all parties for whom counsel has not yet entered an appearance electronically: none.
THOMAS MORE LAW CENTER

[s/ Robert J. Muise
Robert J. Muise, Esg. (P62849)




